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an ordinary chattel under such circumstances that title passed to a 
bona fide purchaser for value. 17 

One cannot help believing that a reconsideration of the policy 
involved in this whole line of cases ought to be undertaken. When 
we recall the relatively slight protection given to ownership of chattels 
in some of the continental systems — title may in many cases be passed 
by one in possession without other title 18 — ought we not at least to ask 
ourselves whether we need to give owners of chattels actions not only 
against the misappropriating principal and the bona fide purchaser but 
also against an innocent agent ? The latter assumes no dominion over 
the property for himself and often derives no profit. If one sym- 
pathizes with the view that the prevailing rule as to the innocent 
agent's liability in the case of ordinary chattels is of doubtful public 
policy, he will welcome the decision in the principal case as a refusal 
to extend the prevailing American doctrine beyond its present limits. 
In the somewhat analagous case of an innocent agent selling trust 
property for a trustee who is selling in breach of trust the law seems 
to be that the agent is not liable to the cestui. 19 

W. W. C. 



RESCISSION FOR INNOCENT MISREPRESENTATION 

In the Comment bearing the above title in a previous number of 
the Journal 1 it was pointed out that American courts were developing 
the law relating to innocent misrepresentation along lines differing 
somewhat from those established in the English cases. This is empha- 



11 For example, a sale in market overt ; or by the agent of a factor under some 
of the statutes giving factors entrusted with the possession of goods for sale a 
power to invest a bona fide purchaser for value with full title. The question 
might also arise where the agent transfers or attempts to transfer by means of a 
warehouse receipt, never dealing with the physical goods. In some cases title 
might pass; in others not. Would the liability of the agent to pay damages 
depend upon that? Here must be noted the suggestion that the innocent selling 
agent is never liable for conversion where he deals not with the physical goods 
but merely with warehouse receipts or the like. See Leuthold v Fairchild (1886) 
35 Minn. 99, 27 N. W. 503, 28 N. W. 218. 

18 French Civil Code, sec. 2280; German Civil Code, sees. 929-936; Schuster, 
Principles of the German Civil Law, 390-399. 

"See Brinsden v. Williams [1894] 3 Ch. 185; Godefroi, Trusts (4th ed.) 
230. Of course there are differences between a thief of negotiable paper pay- 
able to bearer and a rascally trustee, but each possesses a power, recognized as 
valid by both equity and law, to defeat the claim of the owner or cestui, 
respectively, by a transfer to a bona fide purchaser for value. Each is under a 
duty in equity— the thief's duty is legal as well— to refrain from exercising that 
power. We may well ask, therefore, whether agents who act in good faith 
ought to be held to incur different liabilities in the two cases. 

1 (1918) 27 Yale Law Journal, 929. 
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sized by a recent decision in Massachusetts, holding that an innocent 
misrepresentation of fact which induces a person to enter into a 
bilateral agreement for the purchase of corporate stocks and bonds, 
may be set up by the misrepresentee 2 as a common law defense to an 
action brought by the misrepresentor for damages for breach of 
contract. 3 Bates v. Cashman (1918, Mass.) 119 N. E. 664. 

In making its decision the Massachusetts court seems unaware of 
the fact that decisions settling the precise question raised are exceed- 
ingly scarce, not merely in its own jurisdiction but elsewhere. The 
court relied entirely upon Massachusetts cases, none of which are 
squarely in point, all being in fact tort actions for deceit. The leading 
English case — one which has apparently never been overruled — held 
that an innocent misrepresentation is not of itself a defense to an 
action at law, but with a dictum that it may be such if it leads to 
"error in substantialibus."* It is possible — one can hardly say prob- 
able — that an English court would to-day decide otherwise, now that 
the same judges administer both law and equity. Seemingly the ques- 
tion has not arisen since the Judicature Acts were passed. 5 However 
this may be, reference to the cases discussed in the Comment cited 
above will show that the decision in the principal case is to be wel- 
comed as in accord with both fairness and the general trend of Amer- 
ican legal development upon the subject of misrepresentation. Such 
a result was certainly to be expected in Massachusetts, where, as the 
cases cited in the opinion in the principal case show, the court has 
gone far toward permitting tort actions for deceit to be based upon 
innocent misrepresentations. 

Even if it be thought by many that sound policy does not justify 
holding an innocent misrepresentor liable in tort for losses incurred 
by the misrepresentee in reliance upon the misrepresentation, neverthe- 
less it seems clear that one ought not, as a general rule, to be entitled 
to recover damages for the breach of a bargain which he obtained by 
means of a misrepresentation, 6 whether the latter was made fraudu- 
lently or innocently. If the representation be fraudulent, it ought 
always to entitle the misrepresentee to refuse to carry out the bargain. 
If, on the other hand, it be innocent, it seems that while as a rule it 



2 Misrepresentor and misrepresentee, while not in common use, are convenient 
words which need no explanation. They are used in Bower, Actionable Mis- 
representation, which is the best English treatise upon the subject. 

' For complete statement of facts, see Recent Case Notes, infra. 

'Kennedy v. Panama, etc., Mail Co. (1867) L. R. 2 Q. B. 580. 

5 See Bower, op. cit., 231. 

"Throughout the discussion it is assumed that the misrepresentation is of a 
kind such that if it were fraudulently made there would be no doubt of its 
constituting a defense at law. Into the distinctions — real or supposed— between 
misrepresentations of fact and law, or of fact and opinion, the present Comment 
does not enter. 
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ought to constitute a defense, there are certain situations which should, 
perhaps, be distinguished. It is well settled, in the jurisdictions which 
grant specific performance to vendors, that a vendor who has inno- 
cently misrepresented the subject-matter of a contract to sell may still 
have specific performance in some cases, viz., those in which, if the 
agreement is carried out, the thing received by the misrepresentee will 
differ from that bargained for only in an unessential way for which 
adequate compensation can be made by a corresponding abatement in 
price. 7 In jurisdictions where this is the law, it would seem that for 
a law court to hold that an innocent misrepresentation is a defense 
under all circumstances would result in common law giving the mis- 
representation greater effect than it has in equity. Ought not courts 
of law in such jurisdictions to hold that while the innocent misrepre- 
sentation is usually a defense to an action for breach of contract, it 
will not be so if the situation is such that the misrepresentee, if com- 
pelled specifically to perform, would receive something differing from 
that bargained for only in an unessential way? If so, of course the law 
court would, consistently with the rule in equity, provide for a cor- 
responding reduction in the amount of damages awarded to the mis- 
representor. It would seem, moreover, that a similar rule ought to 
be adopted by law courts even in jurisdictions which deny specific 
performance to vendors, for it is difficult to see the justice of refusing 
the benefit of the bargain to an innocent misrepresentor when the 
other party will, if he performs, receive substantially the thing 
bargained for at a reduction in price corresponding to the deficiency. 8 
If it be urged that this is to introduce "equitable" considerations into 
law courts, it may be said in reply that the idea that innocent mis- 
representations are of legal importance originated in equity, and 
that if law courts are to attach legal consequences to them it ought 
to be done only after considering what justice and fairness require. 

In the principal case the facts seem to show that the misrepresenta- 
tion was of such a character that the misrepresentee would if held to 
the bargain not get substantially what he bargained for, or, at least, that 
even if he did, it would be difficult to determine an abatement in the 
purchase price which would be fair to both parties. In either event, 
therefore, the decision is not in conflict with the rule above suggested. 
The court, however, did not decide the case upon these considerations 
but upon the ground that an innocent misrepresentation of a material 



' Cf. (1918) 27 Yale Law Journal, 931, note 14. 

6 This would be accomplished— if the vendee accepted the article— by permitting 
him to recoup for the deficiency when sued for the purchase price. If the 
agreement were to pay cash at the time of delivery of the article sold, there 
would of course be the difficulty that, assuming the law does not require payment 
of the full purchase price, the parties may not be able to agree as to what 
constitutes a fair abatement in the same. This difficulty is believed not to be a 
serious one. 
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fact 8 is always, if the misrepresentee choses to assert it, a defense to 
to an action for breach of contract. 

In the opinion in the principal case the court said that the defendant 
was "entitled to rescind" the "contract which he has been induced to 
enter into in reliance upon false though innocent misrepresentations." 
Where, as in the case before the court, the agreement is purely execu- 
tory upon both sides, this statement seems hardly accurate, in so far 
as it suggests that the misrepresentee is already under a contractual 
duty. The misrepresentee need do nothing before or after suit is 
brought to "rescind" the "contract" ; all he has to do is to plead the 
misrepresentation as a defense. 10 It is therefore somewhat difficult to 
see how he can be regarded as under an existing duty. To be sure, 
he has by virtue of the transaction in question acquired a privilege and 
a power to "ratify" or "affirm," i. e., by manifesting his intention to 
hold the other party to the bargain, he may and can create a duty on 
his own part and thereby invest the misrepresentor with a correlative 
right. This privilege and power are not subject to destruction by the 
misrepresentor — in technical language, are protected by an immunity. 
On the other hand, it seems accurate to say that the misrepresentor by 
entering into the agreement has subjected himself to a contractual duty, 
which, however, will cease to exist if the misrepresentee terminates it 
in any of the recognized modes. An agreement of the kind in question 
does therefore create a complex aggregate of legal relations, although 
one differing considerably in detail from those which would have 
resulted if there had been no misrepresentation. It is consequently 
perfectly accurate to speak of "rescission" even where the agreement 
induced by misrepresentation is purely executory on both sides, pro- 
vided we mean by that term merely putting an end to an existing 
complex aggregate of legal relations. 11 

W. W. C. 



THE HEIR S COMPULSORY PORTION AND THE CONFLICT OF LAWS 

Except for occasional homestead provisions, the unrestricted freedom 
to dispose of property by will exists in the United States, Great Britain, 
Canada, and in some of the South American states. In the other 
countries the power of the testator in this regard is restricted in the 

9 No attempt has been made to define "material fact" ; it is assumed that the 
learned reader is already familiar with the meaning of that phrase in the law 
of misrepresentation. 

10 Thurston v. Blanchard (1839, Mass.) 22 Pick. 18. 

11 If the agreement is not purely executory on both sides, but has been partially 
or wholly performed, we shall of course find the legal relations resulting to be 
different in many respects from those attaching to the executory agreement. 
Cf. (1918) 27 Yale Law Journal, 929, note 1. 



